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SUMMARY

In a marital dissolution action involving a hus-
band and wife who were married in 1956 and separ-
ated in 1976, the trial court allocated community
and separate property interests in stock market op-
tions granted to the husband beginning in 1974
which were exercisable after the date of separation.
The husband had begun the employment giving rise
to the options in 1972. The trial court utilized a
time rule and found that the number of options de-
termined to be community property was a product
of afraction in which the numerator was the period
in months between the commencement of the hus-
band's employment and the date of separation, and
the denominator was the period in months between
commencement of employment and the date when
each option was first exercisable, multiplied by the
number of shares which could be purchased on the
date the option was first exercisable. The court
found the remaining options were the separate
property of the husband. (Superior Court of Santa
Clara County, No. P-31155, J. Barton Phelps,
Judge.)

The Court of Appeal affirmed, holding that in
marital dissolution actions the trial court has broad
discretion to select an equitable method of allocat-
ing community and separate property interests in
stock options granted prior to the date of separation
of the parties, which become exercisable after the
date of separation, and that it was not an abuse of
discretion, under the facts of the case, for the trial
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court to allocate community and separate property
interests as it did. It held the evidence supported a
finding that the options were earned from the outset
of the husband's service with the employer, and that
nothing in the makeup of the stock option plan re-
quired that they be construed as compensation ex-
clusively for future services. While approving the
use of the time rule fashioned by the trial court, the
court held that no single rule or formula is applic-
able to every dissolution case involving employee
stock options, and that the trial court should be ves-
ted with broad discretion to fashion approaches
which will achieve the most equitable results under
the facts of each case. (Opinion by King, J., with
Low, P. J., and Haning, J., concurring.)

HEADNOTES
Classified to California Digest of Official Reports
(1) Dissolution of Marriage; Separation §
48--Division of Community and Quasi-community
Property--Trial Court Discretion--Stock Options.

In marital dissolution actions the trial court has
broad discretion to select an equitable method of al-
locating community and separate property interests
in stock options granted prior to the date of separa-
tion of the parties, which became exercisable after
the date of separation.

(2a, 2b, 2c) Dissolution of Marriage; Separation §
51--Division of Community and Quasi-community
Property-Hearing, Evidence, and Determination--
Stock Options Exercisable After Separation--Time
Rule.

In alocating community and separate property
interests in stock options granted to the husband
prior to the date of separation but which became ex-
ercisable after separation, the trial court did not ab-
use its discretion in applying a time rule and find-
ing that the number of options determined to be
community property was a product of a fraction in
which the numerator was the period in months
between the commencement of the husband's em-
ployment and the date of separation, and the de-
nominator was the period in months between com-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



154 Cal.App.3d 780, 201 Cal.Rptr. 676, 46 A.L.R.4th 623

(Citeas: 154 Cal.App.3d 780)

mencement of employment and the date when each
option was first exercisable, multiplied by the num-
ber of shares that could be purchased on the date
the option was first exercisable, with the remaining
shares being the separate property of the husband.
The evidence supported a finding that the options
were earned from the outset of the husband's em-
ployment, and were not compensation exclusively
for future services.
[See Cal.Jur.3d, Family Law, § 779; Am.Jur.2d,
Divorce and Separation, § 905 et seq.]
(3a, 3b) Dissolution of Marriage; Separation §
50--Division of Community and Quasi-community
Property--Contingent Future Contractual Rights.
Although various difficulties are inherent in the
present division of contingent future contractual
rights in a marital dissolution proceeding, the fact
they cannot presently be valued does not mean they
cannot be divided. Contractual rights to future be-
nefits, though unvested and contingent, are property
subject to allocation between community and separ-
ate interests.

(4) Dissolution of Marriage; Separation §
48--Division of Community and Quasi-community
Property--Trial Court Discretion.

The disposition of marital property is within
the trial court's discretion, by whatever method or
formula will achieve substantial justice between the
parties. In making the apportionment between sep-
arate and community property courts have de-
veloped no precise criterion or fixed standard, but
have endeavored to adopt the yardstick which is
most appropriate and equitable in a particular situ-
ation.

(5) Dissolution of Marriage; Separation §
50--Division of Community and Quasi-community
Property--Retirement Benefits.

A marital community's share of retirement be-
nefits must reflect the extent of the community ef-
fort in earning the contractual right to receive those
benefits. The employee-spouse's service after separ-
ation therefore does not alter the parties' qualitative
interest in the contractual rights, regardless of any
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imbalance in rights arising either before or after the
marriage. The allocation of retirement benefits
arising from contract rights accruing during mar-
riage follows the rule that the first few years of ser-
vice during the marriage must be given just as
much weight in computing service as the last few
years after separation.

COUNSEL
William Scott and Peter J. Giamalis for Appellant.

J. Norman Baker for Respondent.

KING, J.

(DIn this case we hold that in marital dissolu-
tion actions the trial court has broad discretion to
select an equitable method of allocating community
and separate property interests in stock options
granted prior to the date of separation of the parties,
which became exercisable after the date of separa-
tion. (2a)lt was not an abuse of discretion, under
the facts of this case, for the trial court to allocate
those interests by applying a time rule, finding that
the number of options determined to be community
property is a product of a fraction in which the nu-
merator is the period in months between the com-
mencement of the spouse's employment by the em-
ployer and the date of separation of the parties, and
the denominator is the period in months between
commencement of employment and the date when
each option is first exercisable, multiplied by the
number of shares which can be purchased on the
date the option is first exercisable. The remaining
options *783 are the separate property of the em-
ployee. In so holding, we stress that trial courts, in
the exercise of their discretion, are not limited to
this formula in seeking to achieve an equitable al-
location of separate and community interests in em-
ployee stock options.

Pursuant to interlocutory and final judgments
of dissolution, the marriage of Maria and Paul Hug
was dissolved resolving all issues, including a de-
termination that 1,265 shares of Amdahl Corpora-
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tion stock acquired pursuant to stock options exer-
cised during the marriage were community prop-
erty, subject only to a later determination of the
separate or community character of options to pur-
chase an additional 1,835 shares of stock in Amdahl
Corporation, Paul's employer. Upon a further hear-
ing, the trial court found that options to purchase
1299.37 shares of Amdahl Corporation stock were
community property and entered a judgment divid-
ing them equally between the parties, awarding the
remaining options to purchase 535.63 shares of
Amdahl Corporation stock to Paul as his separate
property. Paul appeals the alocation of the options
to purchase the 1,835 shares of Amdahl stock, con-
tending the formula utilized by the trial court was
erroneous. We affirm the judgment.

Maria and Paul were married on April 31,
1956, and separated on June 9, 1976. On November
6, 1972, Paul left a position with International Busi-
ness Machines, Inc. (IBM) to begin employment at
Amdahl. While employed at Amdahl, he was gran-
ted options to purchase 3,100 shares of Amdahl's
stock. The trial court found that the stock option
plan was adopted ‘for the purpose of attracting and
retaining the services of selected directors, execut-
ives and other key employees and for the purpose
of providing an incentive to encourage and stimu-
late increased efforts by them.’

Amdahl granted the first of the disputed op-
tions on August 9, 1974, an option to purchase
1,000 shares at $1 per share. The trial court found
that this option ‘replaced’ an earlier option to pur-
chase 1,000 shares at $20 per share which had been
awarded on November 22, 1972, just two weeks
after Paul commenced employment at Amdahl. Paul
and Amdahl mutually rescinded the 1972 agree-
ment in August of 1974. Amdahl also granted the
second option on August 9, 1974, for 1,300 shares
at $1 per share. Amdahl granted a third option for
800 shares on September 15, 1975, at $5 per share.
Each of the options was exercisable over four years
each in yearly increments of 30 percent, 25 percent,
25 percent, and 20 percent.
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Since portions of the options were exercisable
only after the parties' separation, the court sought to
allocate the options to reflect the relationship
between periods of Paul's community contribution
in comparison to his overall contribution to earning
the option rights. In other words, the trial *784
court attempted to fairly allocate the stock options
between compensation for_services prior to and
after the date of separation.

FN1 Postseparation earnings of a spouse
are the separate property of that spouse. (
Civ. Code, § 5118.)

Thus, the court found that ‘[tjhe community
property portion of the unexercised shares is the
product of a fraction whose numerator is the length
of service expressed in months by respondent
[Paul] with Amdahl from the date of commence-
ment of service to the date of separation of the
parties and the denominator is the length of service
expressed in months from the date of commence-
ment of service to the date when an option could be
first exercised, multiplied by the number of shares
that could be purchased on the date of exercise.’
Application of this formula to the disputed 1,835
shares of Amdahl stock yielded the division noted
above.

Paul agrees that an apportionment should be

accomplished according to atime rule, but contends
the trial court utilized an erroneous formula.
Paul contends that the proper time rule should be-
gin as of the date of granting the option, not the
date of commencement of employment, since the
options were not granted an incentive to become
employed by Amdahl. In addition, he argues that
each annual option is a separate and distinct option
which is compensation for services during that
year, thus it accrues after the date of separation and
should be totally his separate property.

FN2 The term ‘time rule’ has heretofore
been primarily utilized to describe a for-
mula for determining the community in-
terest in retirement benefits according to
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the ratio of the length of employment
between the date of marriage (or date of
commencement of employment, if later)
and the date of separation to the total
length of employment. ( In re Marriage of
Judd (1977) 68 Cal.App.3d 515 [ 137
Cal.Rptr. 318]; In re Marriage of Adams
(1976) 64 Cal.App.3d 181 [ 134 Cal.Rptr.
298].)

Our research leads us to conclude that the issue
before us, that of determining community and sep-
arate property interests in employee stock options
granted to the employee's spouse prior to the date
of separation, but only exercisable thereafter, is an
issue of first impression.

Treatises which describe employee stock op-
tions in the context of general corporations law
strongly suggest that contractual rights to such be-
nefits vary so widely as to preclude the accuracy of
any but the most general characterization of them.
Thus, there is no compelling reason to require that
employee stock options must always be classified
as compensation exclusively for past, present, or
future services. Rather, since the purposes underly-
ing stock options differ, reference to the facts of
each particular case must be made to reveal the fea-
tures and implications of a particular employee
stock option. * 785

At the most general level, employment benefits
such as stock options may be classified as an altern-
ative to fixed salaries to secure optimal tax treat-
ment. FN (5 Fletcher, Cyclopedia Corporations
(rev.ed 1976) § 2136, p. 514.) In this sense, stock
options fall into the same category as, for example,
fringe benefits, health and welfare benefits, incent-
ive compensation based on company profits, de-
ferred compensation plans, and pension and profit-
sharing arrangements. (1 Washington & Rothschild,
Compensating the Corporate Executive (3d ed.
1962) pp. 29-30. See also Steadman, Increasing
Management's Real Income Through Deferral and
Stock Options (1960) 15 Bus. Law. 764.)
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FN3 The tax benefits to an employee of
qgualified stock option plans can be sub-
stantial, if the employer is a company with
a high potential which is achieved by the
time the options are exercisable. In Paul's
case, for example, if Amdahl stock is
selling for $20 when his options are exer-
cisable he will pay only $1 or $5 (his op-
tion price), yet he will receive stock worth
$20 a share, with no recognizable taxable
gain. Presumably he will refrain from
selling the stock until the gain qualifies for
capital gains treatment. Thus, Paul will not
only receive a substantial gain, but it will
be taxed at the highly favorable capital
gains rate, rather than the higher rate
charged if the same sum were paid to him
as salary taxable as ordinary income.

Along with the general goal of structuring com-
pensation favorably, other purposes accompany
various benefit plans. ‘Bonus and profit-sharing ar-
rangements may take various forms such as a stock
purchase option for a certain period, a management
stock-purchase plan, or an employees stock pur-
chase plan. The primary purpose of a company
stock-option plan is the attraction and retention of
executive, key or qualified personnel, and the
granting of such option is considered a form of
compensation .... The purchase of shares by the ex-
ecutive officers in connection with an employee
stock-purchase plan which may give the privilege
of obtaining shares on a large scale at less than the
market price often amounts to a lucrative bonus." (5
Fletcher, op. cit. supra., § 2143.1, a p. 551.) A
number of factors may prompt companies to use
such alternatives, among them management's wish
for a direct share in company profits, the possibility
of increasing management's incentive and efforts,
cutting taxes and providing security for the execut-
ive. (1 Washington & Rothschild, op. ct. supra., at
p. 30.)

If any of the various purposes of stock option
plans can be said to bear emphasis, it is probably
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that of providing incentive. ‘One of the most wide-
spread programs for providing employees with ad-
ditional incentive and creating an identification of
interest between the company and the key employ-
ees is a stock option plan.’ (The Lawyer's Basic
Corporate Practice Manual (ALl 2d ed. 1978) §
8.06, p. 130.) ‘ Share options are a form of incentive
compensation based on the idea that good manage-
ment results in higher prices which render the share
option valuable.' (Henne, Corporations (2d *786
ed. 1970) § 248, p. 492. See also Steadman, Stock
Options and Other Executive Incentive Arrange-
ments (1959) 13 Vand. L.Rev. 311, 314-315.)

Consistent with the emphasis on incentive is
the supposition that options are granted for future
services, either primarily or exclusively. This pro-
position appears bolstered by the general rule that
option agreements must ordinarily be supported by
consideration, and that ‘[i]n practice, consideration
will usually be supplied by the executive in the
form of continued services.' (2 Washington &
Rothschild, op. cit. supra., at p. 575.)

Nevertheless, the temptation to conclude that
options are earned exclusively by future services
lessens somewhat in light of the flexibility and vari-
ety of option plans, as well as the size and circum-
stances of the offering company. ‘For the smaller
company, for the company without substantial cash
resources, for the company in distressed circum-
stances, stock options may provide a means of at-
tracting strong management willing to render its
services for modest current compensation in return
for substantial future rewards on a tax-favored
basis." (2 Washington & Rothschild, op. cit. supra.,
at p. 571.) Although the purpose of providing in-
centive remains in the latter situation (and such an
arrangement may be geared to future services as
well), the primary goal appears to be deferring
compensation for present services. At the least,
such a use of stock options seems consistent with
providing compensation for either present or future
services, just as would its use as a bonus, noted in
the description above. Further, the incentive and fu-
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ture service emphasis of stock options diminishes
somewhat in view of their ready susceptibility to
modification, which frequently dissolves the dis-
tinctions among them. (Ibid.)

Finally, stock options may be used as addition-
al compensation, even for past services, so long as
to meet reasonable expectations as to such com-
pensation which existed while the employee
rendered the services. (2 Washington & Rothschild,
op. cit. supra., at p. 578.) Also, although out of
keeping with common business practice, companies
frequently provide rewards or bonuses for past ser-
vices. (5 Fletcher, op. cit. supra., § 2143, at p. 538.)

Thus, no single characterization can be given to
employee stock options. Whether they can be char-
acterized as compensation for future services, for
past services, or for both, depends upon the circum-
stances involved in the grant of the employee stock
option.

In the instant case, the trial court found that the
stock option agreement arose from the standard cor-
porate purpose of ‘attracting and retaining the ser-
vices of selected directors, executives and other key
employees and for *787 the purpose of providing
an incentive to encourage and stimulate increased
efforts by them." Since the options are keyed to
periods of employment after the date of each grant,
Paul argues that the options constitute compensa-
tion exclusively for future services rather than past
or present services. For that reason, he says the
period of employment prior to the granting of the
option to him contributed nothing to earning the op-
tions and should be excluded from the time frame
by which the court calculated its ‘time rule’ alloca-
tion formula.

Treatment of the other types of deferred com-
pensation suggest that Paul's contention relies too
heavily on a single feature of the option agreement:
the periods of time set as a prerequisite to exer-
cising the options. Decisions applying the type of
time rule in question have been willing to adjust the
rule to the requirements of particular cases.
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In In re Marriage of Davis (1980) 113
Cal.App.3d 485 [ 169 Cal.Rptr. 863], the court
scrutinized a disputed 30-year military pension,
concluding that the final 10 years of the employee-
spouse's service contributed nothing to the retire-
ment benefits since this period of service consisted
of reserve duty rather than active duty. The court
found that though the full 30-year period was re-
quired in order to receive benefits, the final 10
years were ‘merely a condition precedent .... The
right to retired pay is earned solely by service on
activeduty.’ (1d., at p. 489.)

In In re Marriage of Poppe (1979) 97
Cal.App.3d 1 [ 158 Cal.Rptr. 500], the court con-
strued another military pension in a manner similar
to the approach of the Davis court. The employee-
spouse contended that all 30 years of his naval ser-
vice had contributed to his pension despite the fact
that the final 10 consisted of reserve duty. The
court considered the fact that benefits were based
on points-one point per day of active duty, one
point per day for the two-week period per year
served by reservists. The court concluded that
‘[a] pportionment on the basis of the time rule is ap-
propriate only where the amount of retirement be-
nefits is substantially related to the number of years
of service." (1d., at p. 8.) In thisinstance, the court
noted, the benefits depended instead ‘on the nature
and frequency of the service rendered.’ ( 1d., at p.
9.) (Notably, the court actually did apply a form of
the time rule here; it merely excluded the reserve-
status time from the formula.) In allocating pension
benefits between community and separate interests,
therefore, the courts in both Davis and Poppe pro-
ceeded according to the nature of the services
which gave rise to benefits as well as to the time
spent in rendering them.

The fact that pension and retirement benefits
ordinarily seem to be a function of longevity makes
the so-called time rule especialy appropriate to
*788 allocating them. (See, e.g., In re Marriage of
Judd, supra., 68 Cal.App.3d at p. 522; In re Mar-
riage of Adams, supra., 64 Cal.App.3d at p. 184; In
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re Marriage of Anderson (1976) 64 Cal.App.3d 36,
39-40 [ 134 Cal.Rptr. 252]; In re Marriage of
Freiberg (1976) 57 Ca.App.3d 304, 310 [ 127
Cal.Rptr. 792] [disapproved on other grounds in In
re Marriage of Gillmore (1981) 29 Cal.3d 418 (
174 Cal.Rptr. 493, 629 P.2d 1)].) As the courts in
Davis and Poppe suggest, however, courts may
look beyond the time requirements of benefit com-
pensation in order to determine exactly how and
when the benefits were earned.

Similar in their approach to analyzing deferred
compensation are cases dealing with disability, lay-
off and termination benefits. In California, disabil-
ity benefits, for example, are considered to have no
relation to the recipient's prior service, but instead
are seen as depending upon the employee's status as
a disabled person. ( In re Marriage of McDonald
(1975) 52 Cal.App.3d 509 [ 125 Cal.Rptr. 160].) In
In re Marriage of Flockhart (1981) 119 Cal.App.3d
240, 243 [ 173 Cal.Rptr. 818], the court refused to
construe weekly layoff benefits payable after the
parties separation as community property, likening
such compensation to disability benefits. Citing the
lack of a contractual right to such benefits (as dis-
tinguished from retirement benefits) and emphasiz-
ing the purpose of layoff benefits as replacing lost
income rather than as deferring income previously
earned, the court refused to find any community in-
terest in the benefits. (Ibid.; see also In re Marriage
of Wicks (1978) 80 Cal.App.3d 329, 333 [ 145
Cal.Rptr. 496] [emphasizing recipient's status as
uniquely qualified in a ‘critical specialty’ over his
previous military service as the key to receipt of
reenlistment incentive pay]; cf. In re Marriage of
Skaden (1977) 19 Cal.3d 679 [ 139 Cal.Rptr. 615,
566 P.2d 249] [termination benefits earned pursuant
to an employment contract provision held to be de-
ferred compensation earned by the community al-
though paid after parties' separation].)

These cases amplify the message sounded in
Davis and Poppe that in the context of marital prop-
erty settlement the rights to benefits of various
kinds derive from any number of sources. Benefits
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may be a function of longevity or time, or of the
nature or frequency of services rendered. The re-
ceipt of benefits may be perceived entirely apart
from any period of service and turn instead on the
purpose for which they were created.

In the present case, Paul challenges the trial
court's judgment for lack of findings as to the basis
for applying the time rule in the manner it did. Spe-
cifically, he argues that the court failed to make ap-
propriate factual findings to justify, including his
first two years of employment at Amdahl, the time
used to allocate the options in issue. He further ar-
gues that insufficient evidence was adduced at trial
to support such findings. * 789

By including the two years prior to the granting
of the options in question, the trial court impliedly
found that period of service contributed to earning
the option rights in issue. (See Elliot v. Jensen
(1960) 187 Cal.App.2d 389, 393 [ 9 Cal.Rptr. 642]
[subsidiary findings necessary to support the judg-
ment are implied].) Substantial evidence supports
this finding. Prior to becoming employed by Am-
dahl, Paul had worked for IBM Corporation for
nearly seven years, at which point his retirement
benefits, according to Maria's testimony, would
have vested. In this context, the timing of such a
critical career move apparently led the court to infer
that inducements offered by Amdahl to some extent
replaced the benefits left behind at IBM. Addition-
ally, as noted above, Amdahl's option plan was de-
signed to attract as well as to retain key employees.
The parties discussed the implications of Paul's
jump to Amdahl, and the offer of stock in some
form seems to have been a key inducement to mak-
ing the move. These facts support an implied find-
ing that the options were earned from the com-
mencement of Paul's employment at Amdahl.

The evidence further shows that providing in-
centive was far from Amdahl's only purpose in
granting the options. The record shows that Paul
anticipated the options from the outset and that
Amdahl, in part, likely granted them in lieu of
present compensation during the initial period of
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Paul's employment, a time when Amdahl's success
was limited. Assuming the evidence demonstrated
to the court's satisfaction that option rights repres-
ented deferred compensation for present services,
the court was justified in finding that the option
rights were earned in part during the first two years.

Paul's objection to the lack of findings as to the
basis for including his first two years at Amdahl in
the allocation formula ignores the trial court's find-
ing that cited his receipt ‘[o]n August 9, 1974, [of]
one thousand (1,000) shares at a price of one dollar
(1.00) per share in a nonqualified plan which re-
placed the 1,000 shares of the 11/22/72 grant of
1,000 shares at $20.00 per share. Paul and Amdahl
mutually rescinded the 1972 agreement, the lack of
increased value of Amdahl's stock having left that
option worthless. As a substitute for the rescinded
option, which was by any standard earned during
the years 1972-1974, the 1974 agreement could be
seen as the product of Paul's employment during
those years. The abortive first option further
demonstrates that the option rights constituted a vi-
tal part of Paul's compensation package from the
very outset of employment.

Finally, Paul's claim of reversible error by the
trial court's failure to fix the value of the option
rights as of the date of separation seems confused
in light of In re Marriage of Brown (1976) 15
Cal.3d 838 [ 126 Cal.Rptr. 633, 544 P.2d 561, 94
A.L.R.3d 164]. (3a)There the court acknowledged
*790 various difficulties inherent in the present di-
vision of contingent future contractual rights, but
pointed out that it is appropriate to divide benefits
as they are paid. ( Id., at p. 848.) There is no merit
to Paul's contention that where benefits cannot be
valued presently they cannot be divided. The reas-
oning of Brown and subsequent decisions flatly
contradict this notion. (See, e.g., In re Marriage of
Judd, supra., 68 Cal.App.3d at p. 520.)

(2b)In sum, the evidence supports a finding
that the options were earned from the outset of
Paul's service with Amdahl. The trial court im-
pliedly arrived at this determination by considering

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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the compensation scheme as a whole, including the
implications of Paul's move from IBM and the
place option rights occupied in the entire context of
his service. Additionally, another option agreement
took the place of the first, indicating that options
were a critical feature in the total scheme of com-
pensation. Paul's emphasis on the fact that the op-
tions, as is usually the case, became exercisable
after specific periods of service subsequent to their
granting diminishes in relation to the details of the
entire employment circumstance.

Nothing in the makeup of the Amdahl stock op-
tion plan requires that they be construed as com-
pensation exclusively for future services. Further,
case law suggests that the time provisions of a com-
pensation plan not be too literally construed, at
least in the context of marital property, lest courts
overlook the realities of when and how compensa-
tion is earned, as well as the purposes behind it.
(E.9., In re Marriage of Poppe, supra., 97
Cal.App.3d 1)

Apart from In re Marriage of Judd, supra., 68
Cal.App.3d at page 522, where the court found a
‘contingent stock account’ amenable to allocation
of the type effected by the time rule, no California
case deals with employee stock options per se. In In
re Marriage of Wicks, supra., 80 Cal.App.3d 329,
the court analyzed a form of compensation-reenlist-
ment incentive pay-which could arguably be ana-
logous to stock options. The employee-spouse in
Wicks began active duty as a military physician in
August 1974 while the parties were married. He re-
ceived an offer of incentive pay in January 1976
contingent on reenlisting. The parties separated in
March or April of 1976 shortly before the husband
accepted the incentive pay offer in June 1976. Con-
cluding that the incentive pay was entirely the hus-
band's separate property, the court pointed out that
the pay was clearly awarded in exchange for future
services. (1d., at p. 333.) The court observed, ‘The
only action pertinent to the variable incentive pay
which occurred prior to the parties' separation was
the convening of a selection board [to designate of -
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ficers qualified for ‘critical specialties ‘] ...." (Id.)
*791

Despite any similarity in the form of compens-
ation involved, Wicks is not determinative of the is-
sues involved here. The court in Wicks depended
upon a clear statutory scheme to conclude that the
benefits were without question compensation for
future services. (Ibid.) No such explicit guidance is
available here. Additionally, the employee-spouse
in Wicks did not enter into the agreement which
gave rise to the incentive pay until after the parties
had separated. (Ibid.) Finally, the court in Wicks re-
lied upon the fact that the pay involved was a func-
tion of the employee-spouse's status, his ‘critical
speciality’ qualification, rather than any form or
period of service previously rendered. In the instant
case the trial court interpreted the source and pur-
poses of Paul's employee stock options differently,
and the record amply justifies such an interpreta-
tion.

(4)Courts have frequently pointed out that the
disposition of marital property is within the trial
court's discretion, by whatever method or formula
will ‘achieve substantial justice between the
parties." ( Tassi v. Tassi (1958) 160 Cal.App.2d
680, 691 [ 325 P.2d 872]; see also In re Marriage
of Poppe, supra., 97 Cal.App.3d at p. 11.) Simil-
arly, “'In making such apportionment between sep-
arate and community property our courts have de-
veloped no precise criterion or fixed standard, but
have endeavored to adopt that yardstick which is
most appropriate and equitable in a particular situ-
ation ...’ [Citations.]* ( Beam v. Bank of America
(1971) 6 Cal.3d 12, 18 [ 98 Cal.Rptr. 137, 490 P.2d
257].) By this standard, the trial court did not abuse
its discretion in allocating the optionsin issue.

(3b)In In re Marriage of Brown, supra., 15
Cal.3d 838, the court recognized that contractual
rights to future benefits, though unvested and con-
tingent, are property subject to allocation between
community and separate interests. ( Id., at pp. 844,
846 fn. 8; see also In re Marriage of Judd, supra.,
68 Cal.App.3d at p. 520.) In noting that various

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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risks of loss or termination of benefits make divi-
sion of such assets uncertain, the court pointed out
that it is appropriate to award each spouse a portion
of benefits as they are paid. This is precisely what
the trial court contemplated in applying the time
rule asit did in the present case.

(5)Paul argues, however, that the shares awar-
ded in connection with yearly increments beginning
after the parties separation are the product of his
efforts exclusively. This contention ignores the
treatment of contractual rights adopted by the court
in Brown. The Brown decision mandates that the
community's share of retirement benefits is to re-
flect the extent of the community effort in earning
the contractual right to receive those benefits. ( In
re Marriage of Judd, supra., 68 Cal.App.3d at p.
522, citing In re Marriage of Brown, supra., 15
Cal.3d at pp. 851-852 (italics added).) * 792

The employee-spouse's service after separation
therefore does not alter the parties' qualitative in-
terest in the contractual rights, regardless of any
imbalance in rights arising either before or after the
marriage. ( In re Marriage of Judd, supra., 68
Cal.App.3d at p. 523; In re Marriage of Freiberg,
supra., 57 Cal.App.3d 304; see also In re Marriage
of Fenton (1982) 134 Cal.App.3d 451, 464 [ 184
Cal.Rptr. 597]; In re Marriage of Andreen (1978)
76 Cal.App.3d 667, 675 [ 143 Cal.Rptr. 94]
[rejecting employee-spouse’'s argument that the
community had no interest in benefits arising from
his postseparation promotion].) It is well-es-
tablished in California that the alocation of retire-
ment benefits arising from contract rights accruing
during marriage follows the rule that ‘'the first few
years of service (during the marriage) must be giv-
en just as much weight in computing total service
as the last few years (after separation).”* ( In re
Marriage of Judd, supra., 68 Cal.App.3d at p. 523;
guoting In re Marriage of Anderson, supra., 64
Cal.App.3d at p. 39.) Under the facts of the instant
case, it was not an abuse of discretion for the trial
judge to apply the same rule.

Paul cites In re Marriage of Barnert (1978) 85
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Cal.App.3d 413 [ 149 Cal.Rptr. 616], and In re
Marriage of Imperato (1975) 45 Cal.App.3d 432 [
119 Cal.Rptr. 590], for the proposition that postsep-
aration earnings and accumulations are separate
property. However, he fails to acknowledge that the
rule of separate property set forth in both cases is
explicitly qualified by the reguirement that such
property is subject to rules of apportionment de-
signed to allocate to the community its share of be-
nefits realized after separation. ( In re Marriage of
Barnert, supra., 85 Cal.App.3d at p. 423.) The
court in Imperato stated, ‘As we understand hus-
band's argument, community property must be val-
ued as of date of separation with all of the increase
in value subsequent thereto passing to the spouse
that devoted time and effort to its preservation.” (In
re Marriage of Imperato, supra., 45 Cal.App.3d at
pp. 436-437.) This seems to be precisely the argu-
ment advanced by appellant in the case at bench.
The court in Imperato rejected the argument since it
ignored the usual growth in many investments. (
Ibid.) Likewise it fails here because it ignores the
community's interest in the growth potential of the
Amdahl stock options.

Considering the frequency with which employ-
ee stock options are provided as part of key em-
ployee compensation packages, it is surprising that
the allocation of community and separate property
interests therein has not previously been addressed
by California's appellate courts. Although we ap-
prove the use of the time rule fashioned by the trial
court under the facts of this case, we stress that no
single rule or formula is applicable to every dissol-
ution case involving employee stock options. Trial
courts should be vested with broad discretion to
fashion approaches which will achieve the most
equitable results under the facts of each case. *793

Undoubtedly there are other factual circum-
stances where the application of the time rule ap-
proved here would also achieve an equitable resullt.
Analogizing to Wicks, it is possible that equity
could require a determination that stock options are
solely the separate property of the employee

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D522&FindType=Y&ReferencePositionType=S&ReferencePosition=522
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D522&FindType=Y&ReferencePositionType=S&ReferencePosition=522
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D522&FindType=Y&ReferencePositionType=S&ReferencePosition=522
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D522&FindType=Y&ReferencePositionType=S&ReferencePosition=522
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D522&FindType=Y&ReferencePositionType=S&ReferencePosition=522
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D522&FindType=Y&ReferencePositionType=S&ReferencePosition=522
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=15CALIF3D851&FindType=Y&ReferencePositionType=S&ReferencePosition=851
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=15CALIF3D851&FindType=Y&ReferencePositionType=S&ReferencePosition=851
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=15CALIF3D851&FindType=Y&ReferencePositionType=S&ReferencePosition=851
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=15CALIF3D851&FindType=Y&ReferencePositionType=S&ReferencePosition=851
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=15CALIF3D851&FindType=Y&ReferencePositionType=S&ReferencePosition=851
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D523&FindType=Y&ReferencePositionType=S&ReferencePosition=523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D523&FindType=Y&ReferencePositionType=S&ReferencePosition=523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D523&FindType=Y&ReferencePositionType=S&ReferencePosition=523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D523&FindType=Y&ReferencePositionType=S&ReferencePosition=523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D523&FindType=Y&ReferencePositionType=S&ReferencePosition=523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=57CAAPP3D304&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=57CAAPP3D304&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=57CAAPP3D304&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=57CAAPP3D304&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=134CAAPP3D451&FindType=Y&ReferencePositionType=S&ReferencePosition=464
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=134CAAPP3D451&FindType=Y&ReferencePositionType=S&ReferencePosition=464
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=134CAAPP3D451&FindType=Y&ReferencePositionType=S&ReferencePosition=464
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1982134337
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1982134337
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=76CAAPP3D667&FindType=Y&ReferencePositionType=S&ReferencePosition=675
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=76CAAPP3D667&FindType=Y&ReferencePositionType=S&ReferencePosition=675
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=76CAAPP3D667&FindType=Y&ReferencePositionType=S&ReferencePosition=675
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1978101571
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D523&FindType=Y&ReferencePositionType=S&ReferencePosition=523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D523&FindType=Y&ReferencePositionType=S&ReferencePosition=523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D523&FindType=Y&ReferencePositionType=S&ReferencePosition=523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D523&FindType=Y&ReferencePositionType=S&ReferencePosition=523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=68CAAPP3D523&FindType=Y&ReferencePositionType=S&ReferencePosition=523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=64CAAPP3D39&FindType=Y&ReferencePositionType=S&ReferencePosition=39
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=64CAAPP3D39&FindType=Y&ReferencePositionType=S&ReferencePosition=39
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=64CAAPP3D39&FindType=Y&ReferencePositionType=S&ReferencePosition=39
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=64CAAPP3D39&FindType=Y&ReferencePositionType=S&ReferencePosition=39
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=64CAAPP3D39&FindType=Y&ReferencePositionType=S&ReferencePosition=39
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=85CAAPP3D413&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=85CAAPP3D413&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1978118202
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=45CAAPP3D432&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=45CAAPP3D432&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=45CAAPP3D432&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1975104008
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=85CAAPP3D423&FindType=Y&ReferencePositionType=S&ReferencePosition=423
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=85CAAPP3D423&FindType=Y&ReferencePositionType=S&ReferencePosition=423
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=85CAAPP3D423&FindType=Y&ReferencePositionType=S&ReferencePosition=423
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=85CAAPP3D423&FindType=Y&ReferencePositionType=S&ReferencePosition=423
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=85CAAPP3D423&FindType=Y&ReferencePositionType=S&ReferencePosition=423
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=45CAAPP3D436&FindType=Y&ReferencePositionType=S&ReferencePosition=436
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=45CAAPP3D436&FindType=Y&ReferencePositionType=S&ReferencePosition=436
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=45CAAPP3D436&FindType=Y&ReferencePositionType=S&ReferencePosition=436
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=45CAAPP3D436&FindType=Y&ReferencePositionType=S&ReferencePosition=436
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=45CAAPP3D436&FindType=Y&ReferencePositionType=S&ReferencePosition=436
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=45CAAPP3D436&FindType=Y&ReferencePositionType=S&ReferencePosition=436

154 Cal.App.3d 780, 201 Cal.Rptr. 676, 46 A.L.R.4th 623

(Citeas: 154 Cal.App.3d 780)

spouse. An employee spouse can be expected to
make this argument as to options granted after the
date of separation and certainly for any granted
after the dissolution of the marriage. Since the com-
munity interest in the employee options under the
time rule we approve, commences with the date of
employment, four years before the granting of the
options, it could be argued by a nonemployee
spouse that options granted to the employee spouse
four years after the dissolution has occurred would
contain a community interest therein. We want to
make clear that by approving the time rule fixing
the community interest in Paul's options beginning
at a point in time four years before he and Maria
separated, when his employment commenced with
Amdahl, we do not mean to imply that stock op-
tions Paul may be granted after the divorce will be
subject to a similar time rule and therefore possess
Ia:1 l\(I:gfmmunity interest. That issue is not before us.

FN4 Claims of a community interest in
employee stock options granted to the em-
ployee spouse after the dissolution of the
marriage would appear too speculative and
would lack the immediacy and specificity
necessary for exercise of jurisdiction over
them. (See In re Marriage of Fonstein
(1976) 17 Cal.3d 738 [ 131 Cal.Rptr. 873,
552 P.2d 1169]; see also Weinberg v.
Weinberg (1967) 67 Cal.2d 557 [ 63
Cal.Rptr. 13, 432 P.2d 709].)

We mention the foregoing alternatives to em-
phasize that the trial court should exercise its dis-
cretion to fashion an equitable allocation of separ-
ate and community interests in employee stock op-
tions exercisable by the employee spouse after the
date of separation of the parties. We recognize that
were we to adopt an inflexible rule, it might help
litigating spouses and their counsel settle option
disputes and, at the same time, provide an easy
measure to be applied by trial courts. However, to
do so would be to follow the recent tendency of ap-
pellate courts and the Legislature, which we decry,
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to adopt rules which on the surface are easy to ap-
ply and foster consistency ylg;c\] Sas applied, too often

achieve inequitable results. *794

FN5 A recent example of appellate courts
limiting trial court discretion by develop-
ing a simple and inflexible rule is In re
Marriage of Lucas (1980) 27 Cal.3d 808 [
166 Cal.Rptr. 853, 614 P.2d 285], which
held that the separate property of one
spouse placed in joint tenancy with the
other becomes their community property,
absent an agreement or understanding to
the contrary. This is a simple rule, easy to
apply, and inflexible. The difficulty with it
is that it ignores normal human conduct in
marriages and the fact that the transferring
party usually acts without legal advice and
with no understanding of the legal con-
sequences while, at the same time, assum-
ing that the marriage is going to last
forever.

The apparently unforeseen inequities
which resulted from this simple, inflexible
rule caused the Legislature to enact anti-
Lucas legislation only three years later.
(See Civ. Code, § 4800.2.) At the present
session of the Legislature efforts are being
undertaken in the name of consistency to
narrow and limit the discretion of trial
courts in fixing child support. (See Assem.
Bill No. 1527.) Such efforts, if successful,
are just as certain to lead to inequitable
results. The lesson to appellate courts and
the Legislature should be that, subject to
the application of proper legal principles,
because of the variety and complexity of
factual circumstances which occur in mar-
ital relationships, trial courts should have
broad discretion to achieve equity for the
litigants who appear before them.

In the 200 years since the formation of our
country, its incredible population growth and the
increasing complexity of both our society and our
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government have virtually eliminated the ability of
the executive and legislative branches of our state
and federal governments to be responsive to the
problems and concerns of the individual citizen.
The beauty of our system of justice is that the indi-
vidual citizen still enjoys the opportunity to have
the judicial branch of government, at both trial and
appellate court levels, focus exclusively on his or
her litigation. A special benefit of a system which
allows for equitable considerations, especially in
the family law field, is to afford the judge before
whom the litigants appear, subject to applicable
legal principles, the opportunity to fashion a rem-
edy which achieves a just result. While critics may
claim this results in inconsistency, we believe the
strength of the judicial system is enhanced when
the judiciary possesses the ability in family law
cases to tailor a remedy to fit the circumstances of
the individual litigants before the court.

Finally, by approving a time rule allocating
community and separate property interests in em-
ployee stock options in this case, we reach a result
which continues Paul and Maria's joint ownership
interests in the community options. We do not sug-
gest that this will always be the proper method of
distribution of employee stock options. For ex-
ample, some stock options are publicly traded or
can otherwise be valued, even though exercisable in
the future. In either case, it would appear to be most
equitable to fix the value of the community in-
terests as of the date of separation and distribute the
community interests to the employee spouse,
awarding other community property of equivalent
value to the nonemployee spouse in order to
achieve the equal division of community property
required by Civil Code section 4800, subdivision
(a). Employee stock options are normally exercis-
able on the condition that the employee remain with
the employer and, as between the spouses, that is
obviously within the control of the employee
spouse. Additionally, to whatever extent an in-
crease in the value of the company stock results
from the employee's performance, or a decrease in
the value of the stock occurs because of the com-
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pany's poor performance or the economy, or be-
cause the employee terminates his employment, the
risk of such rewards or losses is best borne by the
employee spouse.

(2c)The trial court properly exercised its dis-
cretion in fashioning the time rule it utilized to
equitably allocate the separate and community
property interests in the Amdahl employee stock
options. Paul's arguments to the contrary overlook
the community interests in contractual rights earned
during the marriage as a factor of employee com-
pensation. * 795

The judgment is affirmed.

Low, P. J., and Haning, J., concurred.
Appellant's petition for a hearing by the Su-
preme Court was denied June 27, 1984. * 796

Cal.App.1.Dist.

In re Marriage of Hug

154 Cal.App.3d 780, 201 Cal.Rptr. 676, 46
A.L.R.4th 623

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACIS4800&FindType=L

